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“And so the Litlle Corporate Raider grew to understand
that ‘unethical’ was not the same as ‘illegal,’ and he
lived happily ever after. The end.”




E C O
“VOLUNTARY GUIDELINES” 

ARE NOT ENOUGH!
Kunihiko Kobayashi – A SEED, Japan
Japanese NGO study finds Japanese Corporations are not following the Bonn Guidelines on PIC and MAT for commercial use of genetic resources
Research1 conducted by A SEED JAPAN (Action for Solidarity, Equality, Environment and Development), a Japan-based environmental organization found that Japanese pharmaceutical, cosmetic and food sector corporations are not following the Voluntary Bonn Guidelines on Access and Benefit-Sharing adopted at COP 6 of the Convention on Biodiversity in 2002.

We, A SEED JAPAN, came to this conclusion based upon the following results:

· only 1 corporation out of all respondents obtains Prior Informed Consent (PIC) when using genetic resources.
· only 2 corporations out of all respondents settle agreements through Mutually Agreed Terms (MAT).
1) Prior Informed Consent

Only 1 corporation out of all respondents obtained Prior Informed Consent (PIC) when using genetic resources. Although the Bonn Guidelines encourage users to obtain PIC regarding the commercial use of genetic resources, only one corporation (out of 4 respondents) follows this requirement. This is an unacceptable result especially considering the fact that Japanese corporations have lobbied for a voluntary guidelines promising that they will adhere to such guidelines.

2) Agreements through Mutually Agreed Terms

Only 2 corporations out of all respondents settled agreements through Mutually Agreed Terms (MAT). The Bonn Guidelines state that agreements on the commercial use of genetic resources should be through MAT. 
Based on these findings, we conclude that voluntary guidelines regarding the commercial use of genetic resources are not enough.  

We therefore demand that an International Regime be adopted as a legally-binding instrument at the 10th Conference of Parties of the Convention on Biodiversity, a regime that will require corporations seeking the commercial use of genetic resources to both obtain PIC and settle MATs. 

We need a Protocol on Access and Benefit-Sharing.

For further information please contact Kunihiko Kobayashi at chelsea.football.number14@gmail.com 

Why are Prior Informed Consent and Mutually Agreed Terms required?

According to CBD Article 15, States have sovereign rights over their natural resources. MAT is a contractual agreement to ensure the benefit sharing between stakeholders. PIC is necessary to exercise sovereign rights over access control. Therefore we insist that all companies obtain PIC and settle MATs. 
 (1)This research was carried out in August 2009. A SEED Japan sent an open letter to 177 Japanese corporations, which includes 60 corporations in each sector. Eleven corporations responded, and 4 out of 11 corporations used genetic resource.

Towards a Traditional Knowledge Commons

Kabir Bavikatte and Harry Jonas- Natural Justice (Lawyers for Communities and the Environment)

Gino Cocchiaro- International Development Law Organization (IDLO)

The discussion on access to traditional knowledge (TK) for commercial and non commercial uses and the sharing of benefits arising from such use, through ABS under article 8(j) of the CBD, have lead to a common belief that the sale of TK will result in conservation. This interpretation, that views TK as a marketable product, severs the links and complex interplay between culture, spirituality and land (traditional lifestyles) of the indigenous and local communities (ILCs). 

Whilst it may be argued that a severance may be inevitable when TK enters the marketplace through ABS agreements, the question arises whether the transformation of TK into a commodity undermines the in situ conservation aspect of Article 8(j) that requires the “respect, preservation and the maintenance of knowledge, innovations and practices (TK) of indigenous and local communities and promotion of their wider application”.

While ILC’s may not be opposed to ABS agreements, they have oftentimes stressed that the nature of their knowledge goes beyond merely sharing the profits but using the knowledge in a manner that is intrinsic to the sacred nature of the knowledge itself. 

In an effort to use the rights held under Art 8(j) some ILCs have begun developing biocultural community protocols (BCPs) that articulate their values based on the interconnectedness between their lands, culture and spirituality. BCPs in effect are a set of regulations developed by communities, which regulate non-traditional access to their knowledge based on their biocultural values. 

As a result, a possibility of creating a ‘Traditional Knowledge Commons’ has arisen. A commons is a resource, controlled by a community using certain rules that govern the use of the resource. These rules would grant rights for some uses but prohibit others. Systems of TK that allow use of knowledge and equally require reciprocity are TK Commons. 

Through TK Commons, communities which are holders of TK are able to develop the terms and conditions for non-commercial access to their publicly available TK in accordance with their biocultural values, expressed in their BCP, such as sharing, non-appropriation or profiting, enduring recognition, conservation and respectful use. These terms and conditions would be in the form a license that would need to be complied with, by non-commercial users of TK such as students, non-profits, academic researchers and archivists. Uses, which do not comply with the license, or not permitted, would be in contravention of the BCPs. A TK Commons would also require that any outcome of the use of the knowledge be made freely available under the same conditions under which it was accessed. This means that the legal nature of the knowledge process is defined by the BCPs. 

Given that the terms of licenses would vary according to the biocultural values of different Indigenous Peoples and Local Communities, as many diverse TK Commons could be necessary as there are diverse peoples and communities. 

A TK Commons constructed and elaborated by a community would enhance certainty to communities that the conditions under which their TK is made available is complied with.  There obviously remains the concern that the knowledge will be used in contravention to the license. Misappropriation and misuse existed for a long time, long before TK Commons agreements were available. They are mainly due to the availability of TK in books, journals and databases.  Compliance with TK Commons needs tracking and monitoring provided by a legally-binding International Regime on ABS and by national legislation.

Of course communities remain able to enter into commercial ABS agreements for the use of their TK but a TK Commons provides communities an opportunity to choose the level and the rules for the entry of their biocultural values that are at the heart of their way of life and have ensured conservation of biological diversity into a wider arena.




Relating ABS and article 8j to protected areas

Gary J. Martin, Director, The Global Diversity Foundation

Stimulated by the CBD and other international policy instruments, community-based approaches to protected area governance are gaining prominence. Collaborative or joint management (collectively referred to as shared governance), in which authority and responsibility are shared among entitled governmental, non-governmental and community actors, is now common practice in many countries.  Recently, direct governance by Indigenous Peoples and local communities has started to gain ground internationally.  This has led to the recognition of Indigenous and Community Conserved Areas (ICCAs), Indigenous Conservation Territories (ICTs) and other innovative protected areas guided by customary institutions and rules as well as legal frameworks. 

An ongoing challenge is to implement CBD article 8j and access and benefit sharing provisions to support community-based conservation.

Co-management agreements are based in part on the recognition that indigenous peoples and local communities have knowledge, practices and innovations that allow them to play a significant role in protected area management.  Ideally, these agreements should provide detail on the specific areas and resources local people can access, and under what terms and conditions.  For effective negotiation and proper monitoring of these agreements, community ethnoecological studies are required.  Best practice dictates that community researchers conduct their own research – often in collaboration with people from external agencies – which can include household surveys, mapping, biological collections and elicitation of traditional knowledge on resources and landscapes.  Since the results of this community-based research are disclosed to some extent to collaborating academics, government staff (e.g. rangers and wardens from park agencies) and civil society in the course of negotiating co-management decisions, a large corpus of information about local beliefs, knowledge, practices and innovations may pass into the public domain. 

Formal recognition of ICCAs, especially when it goes beyond self-declaration by the community, also entails some level of disclosure of conservation strategies and cultural knowledge.  In Mexico, for example, certification of voluntary conserved areas by the National Commission of Natural Protected Areas (CONANP) requires that communities fulfil specific obligations such as developing an explicit environmental management program, conducting inventories of flora and fauna, and carrying out environmental education programmes for residents and visitors.  Inclusion of ICCAs in international databases, such as the community conservation registry proposed by the World Conservation Monitoring Centre, also requires that some amount of data collected by community members pass into the public domain. 

Before this highly sensitive disclosure happens, the community needs to ensure some degree of protection of their intellectual property and traditional resource rights. Communities can control the flow of information by selectively revealing knowledge, practices and innovations, achieving free, prior and informed consent through consensus decision-making, and developing community research agreements that set out mutually agreed terms (MAT).  During the course of any project, there should be periodic participatory evaluations that assess the perspectives of a broad range of community members to ensure there is general agreement about the research approach, methods and results. 

Biocultural community protocols (BCP) can play a role in this process by establishing the identity of the community, the potential contribution of its traditional lifestyle and lore to broader society, and the terms and conditions of any material transfer of knowledge and resources outside the community.  These should cover disclosure through internal reports, published materials and web-based bioinformatics and mapping approaches, such as searchable ethnobiological databases and online mapping.

Beyond being an instrument for public recognition of ICCAs, BCPs could become an active driver of certification, joining mechanisms such as community forestry enterprises (CFE), community territorial planning (CTP) and payment for environmental services (PES), which are motivating local people who are pre-disposed to declaring ICCAs to take the steps needed for formal recognition.  

[square brackets]

The CBD Alliance teamed up with the Secretariat to the Convention on Biological Diversity to produce [square brackets], a civil society newsletter. Below are excerpts from the exchange section of the newsletter, where we asked civil society and Indigenous experts some questions about the current ABS negotiations and the international regime. The newsletter is available at http://www.cbd.int/doc/newsletters/square-brackets/square-brackets-2009-11.html  

Q: What is the problem we are trying to solve with this regime?

Merle Alexander Answers:  

Misappropriation of genetic resources and associated technical knowledge from sovereign States and sovereign Indigenous Peoples. A voluntary regime that is not applied consistently throughout jurisdictions allows for the unscrupulous to forum or jurisdiction shop.  That is, persons or legal entities that seek to bypass the Bonn Guidelines simply exercise their rights to misappropriate genetic resources or traditional knowledge in a jurisdiction that has minimal or no ABS regime, such as Canada.

Mr. Alexander is a member of Kitasoo Xai'xais First Nation, Tsimshian Nation, in British Columbia, Canada, Co-chair of the Aboriginal Practice Group, Merle Alexander practices corporate/ commercial law with a focus on Aboriginal sustainable development, which balances economic development, respect for Aboriginal rights and environmental conservation for future generations.
Q: What will be the main parts of a future regime to achieve this goal?
Michael Frein Answers: 

Those who control access also have a crucial say in benefit sharing. This is one of the reasons why some parties favour access rules with minimum standards and on a non-discriminatory basis. In a users’ perspective benefit sharing might lead to additional costs, which is not seen to be favourable, but acceptable, if in the first place the access doors remains widely open. Therefore, for the regime, access rules are needed that not simply intend to bring the genetic resource and the traditional knowledge to the respective user as quick and cheap as possible but are to strengthen the bargaining power of providers.

Additionally, there have to be user measures preventing misuse and misappropriation. Patenting, marketing or research, for instance, should only be allowed if the respective use is in accordance with the use determined in the mutually agreed terms. This is why first a differentiated certificate of compliance is needed and second, in case of non-compliance a withdrawal of former approvals accompanied by further compensations for the providers and penalties are necessary.

This system should apply to traditional knowledge in analogy. Only by controlling access, indigenous peoples and local communities will have a control on the use of their knowledge and their resources. This means, that the procedure of Free and Prior Informed Consent has to be compulsory, including the right to say “No” and thus deny access in cases where it deems to be unacceptable.

Mr. Frein is an environmental and trade policy adviser with the Protestant Church Development Service (Evangelischer Entwicklungsdienst - EED) in Bonn, Germany.

Q: What are the main challenges /obstacles on the way to finalize the text of the regime?
Beth Elpern Burrows Answers:  

The main obstacles have to do with fact that not all the ABS players seek the same goals. Some hope for a regime that guarantees certainty of access while others insist on a regime that ensures certainty of benefit. Some hope for no regime at all, in some cases seeking to avoid further regimes of outsider access and in other cases seeking to prolong their own unfettered access to the domains of others. While many resist ineffective regimes, others resist only regimes that would be legally binding on themselves. While some yearn for a regime that sustains the viability of their ecosystems and their lives, others push for a regime that enhances the reach of their sovereignty and/or their trade agreements. All resist a costly regime, despite the fact that any regime that is fair and equitable will most certainly be precedent-setting and therefore costly. Finally, while some bravely pursue the way forward, others seem to have lost the way entirely. They apparently no longer believe that the CBD can stem the loss of biodiversity and spur its Parties to use, share, and preserve the astonishing bounty of their most magnificent planet.

Ms. Burrows is the President/Director of the Edmonds Institute, a public interest organization focused on environment and technology and based in Edmonds, Washington, USA
Q: What is your wish for WG-ABS 8 in Montreal?
Florina López Answers: 

The aspiration of indigenous peoples is that the meeting takes into account the proposals we have been negotiating; the proposals from our peoples, organizations, and from the International Indigenous Forum on Biodiversity.

Ms. López is the Regional Coordinator with the Indigenous Women’s Biodiversity Network, Panama
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Canada hinders ABS negotiations in the Convention on Biodiversity 


This morning (Nov 8), Indigenous organizations and representatives hosted a press conference focused on Canada’s negative role in the negotiations on the Access and Benefit Sharing regime of the Convention on Biological Diversity. Despite Canada’s ratification of the Convention in 1992, and as such obligations to respect and promote its principles, this country has been constantly opposing the implementation of the UNDRIP in negotiations thereby threatening the protection of Indigenous peoples’ rights in this forum. 


For additional information or to schedule an interview contact: Aurelie Arnaud, Communications officer, Quebec Native Women, cell.: (514) 239 0088 / �HYPERLINK "mailto:Communication@faq-qnw.org"��Communication@faq-qnw.org�











How the TK Commons works:





a) The use of knowledge takes place only on the terms of the license. Any person using the knowledge is therefore taken to have agreed to the license. 


b) The licensee will not appropriate or profit from any new development based on the TK by restricting further access to such new development or requiring payment for it, but will instead place these new developments back into the TK Commons, usually by placing it under the same license.


c) The licensee will not use the TK in a manner that is inconsistent with the stated terms and conditions in the license.


d) Any subsequent non-commercial users of the TK or developments based on it and who access it from the licensee will also have to comply with the terms of the license.


d) All licensees must provide enduring recognition of the source of the TK.


e) Any change in licensed use of the TK would require permission from the holders of the TK.


f) The licensee will not use the TK in any manner that would cause harm to the environment and to human well-being.




















