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Study Finds Pirating of African Heritage

Chee Yoke Ling and Riaz K. Tayob, Third World Network

The speed of negotiations to comb.
biopiracy is not keeping up with thd
number of new suspected cases
biopiracy.

A recent studyby the African Centre fo

Biosafety revealed seven potential ca$

involving African biological resources an
traditional knowledge. In each case, thg
are applications and grants for patents

the United States, Europe and elsewhere|.

The report, Pirating African Heritage:
The Pillaging Continug8 by the Sout
African NGO, the African Centre fo
Biosafety, is a continuation of its 2006 joi
study with Edmonds Institute, OOt of
Africa: Mysteries of Access and Beng
Sharingd which found 36 suspecteakes
of biopiracy across the continent.

It found that African terrestrial and aquatjic

biodiversity, and even human biologic
samples, continue to be claimed as

exclusive intellectual property 0
corporations and other institutions. Addi
to the expld@ation and gross inequity, theg

African resources are often patented for yisstates, do not disclose the existence of p

in expensive luxury goods or healthcd
products that relatively few Africans c4g
afford and which do not serve mo
AfricansO needs.

The seven new cases are based o
preliminary study of patent application
lodged and patents granted in the US,

and elsewhere. The study calls for furth
investigation by African governments {
determine conclusively whether biopira
has occurred and what action to take.

The cases includelaims from universities,

aty sharing or secalled fair trade agreements.

The case studies have patents pending or
granted before theUS Patent and
Trademark Office (USPTO), the World
Intellectual Property Organization (WIPO),
or the European Patent Office (EPO) and
some include stated potential applications
in South Africa and the regional patent
offices of the African states that are Parties
to OAPI and ARIPO.[1]

o

In one case, Bayer Consumer Care
(Germany) is seeking patents on the
Madagascan Vernonia Extracts for skin
treatments. The claim is to tise of any
extract from any plant of the Vernonia
genus in Madagascar for Oimproving the
inventive step. The key question that miistkin statusOIn addition Bayer makes
be asked is whether a patent examinespecific claim to eight Vernonia species.
would have granted the patent had {h&he plant extract is wholesaled by Bayer to
existence of prior art been disclosed |tacompanies that use it as an ingredient in
them [as this obviates novelty]. upmarket retail products. The creams with
€ a small amount of extract sell for between
S $4979 for a me half to one ounce (14

28 gram) container. With MadagascarOs
er capita gross domestic product of US
377 (2007) it implies that an average
Malagasy could exhaust his or her entire
lyannual income on seven jars of the cream
containing about 2 grams ofetfrelevant
edhgredient (OAmbiatyO).

http://www.shtig.net
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h
f Patent applicantshe scientific community,
gbusiness and industry and governmen
eagencies in the North generally, the reppr
ri

O

reart in their patent applications.

n Furthermore,

Lt patent examiners rarg

consider the traditional kndedge held by
local and indigenous people and publish

n im journals, databases and periodicals. Th@n
sreport charges that the patent system| i
EFurope and the US are Obeing used
epromote the misappropriation of tradition
o knowledge and biological resourcéem
ythe SouthO. The report contends that
illegality of a patent cannot be cured by t
existence of prior informed consent, bene

the alleged novelty of BayerOs patent
flaims, the study found documented
raditional use of the ingredient in herbal
steam baths, and its use in dyes. BayerOs
atent application makes no reference to
eﬁese and otheraditional uses of Ambiaty.
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fit Continued on back page.

government departments as well as s
and large companies. The claims relate t
wide range of products including for an
aging (for example by luxury goods mak
Louis Vuitton under its Christian Dio
label), skincare, sexudisfunction, viruses
and vaccines, insect repellents and poss
cancer treatments.

The study states that the case studies
patent applications or patents granted

not meet the fundamental requirements 4

patentability: novelty (the invention cann
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The Two Row Wampum Treaty and
the International Regime

Debra Harry, Indigenous Peoples Council on Biocoloniali

_
ism, Ellen Gabriel, Quebec Native Womens Association

Donna Kaherakwas Goodleaf, Kanien'keha ka OnkwawZn:na Raotitiohkwa Language and Cultural Center Kahnawake Mohawk

Nation T

On November 8, 2009, the Mohawk Nation hosted delegatg
the Working Group on Access and Benefit Sharing (WGABS
Kahnawake, which constitutes their nationadritory, situated
just across the St. Lawrence seaway from Montreal.
Convention on Biological Diversity headquarters here
Montreal, in fact, lies upon the vast traditional territory of
Mohawk Nation. Over centuries, the Mohawks have beendo
to fight for their rights to land and natural resources, protectio|
their unique culture and language, and recognition of t{
sovereignty in the face of various colonial government invasi
Thus, it is appropriate that tNéGABS take pause to rigfct upon
the Kaswentha Guswantalbthe Two Row Wampum.

The Two Row Wampum is an international treaty fi
established in 1514 between the Haudenosaunee and the [
and subsequently with other governments that have entered
territory. While tle agreement was first recorded in writing
1664, its terms were first descriptively beaded on a ibelie
with two parallel rows of purple wampum on a bed of wh
beads. The white beads symbolize the purity of the agreer

The two separate rows of ple beads, were made to symbolize

and encompass the custom and laws of the Haudenosaung
Europeans. Between the two rows of purple beads, three ro
white beads were placed, which stand for the friendship, p
and respect between the two natidtis.|

Within the context of International law, the Guswantah, has |
explained as follows:

You keep your laws, ways and traditions in your vessel, and
we will keep our laws, ways and traditions in our vessel; we
will travel the River of life side by side in parallel paths
(Two Rows) which never meet, in peace and friendship,
never interfering with one another. Legally, it means that
each of the two nations retains its own perspective laws and
constitution, and maintains its own respective jurisdiction.
Neither of the two nations can apply or impose its laws
over the other.. The Two Row Wampum Belt Agreement, in
terms of government, calls for the separate jurisdictions of
the two nations. Neither the Six Nations nor the Dutch,
neither the Six Nations nor the French, neither the Six
Nations nor the English, neither the Six Nations nor the
Americans, neither the Six Nations nor the British Colonial
Dominion of Canada, were to make laws or force our
respective ways on each other. We were to live in peace
and friendship, fully respecting each other’s right to
exercise one’s own jurisdiction and sovereignty.[2]

The Two Row Wampum Treaty is a particularly useful exam
of an international Agreement that recognizes the legitimac
Indigenous peoples® own lawi.embodies the understandin
that the Indigenous peoples are in our canoes, symbolizing

erritory

bsltois important to highlight that this treaty is an agreement
ibetween six Indigenous Nations of the Iroquois Confederacy anc
other nations, some of whom are Parties to the CBD. It is ar
Tleecellent example of the recognition of Indigenous peoples(
inugomary law that has continued application in the contemporary

heontext of ABS.

rCafithin the CBD context, the first breach of the Two Row
hayampum occurre_d _when _the Conventi_on was originally
Dn(:‘Seveloped establishing national sovereignty over genetic
resources. \Mle Article 15 protects states sovereignty over the
biodiversity within their borders, it makes no clarification that
many Indigenous peoples still retain sovereignty and ownershif
rstights over the biodiversity within their traditional territories,
butotds ad waters.

i:1 & Article 15 is implemented through the development of an
International regime on ABS, new invasions of Indigenous
it‘Qeoplesf) rights loom close _doyvnriv_er. _If the i_nternat_ional regime
dvere to become legally binding, it will seriously impact on
Zelndigenous peoplesO right8ased on the ABS negotiations to
ed , the regime will ram (impose) foreign laws into the canoes

Ns(Jgpsdictions) of Indigenous peoples.

=}

edeer example, if the international ABS regime establishesTtat

that is now publicly avadble is part of the public domain, it
egﬂforces foreign intellectual property law in a way that
undermines Indigenous peoplesO rights and laws that protect o
TK in perpetuity as an inalienable part of our cultural property.
To be clear, the concept ofetipublic domain in IP law serves to
create a category ofK that is no longer owned, controlled or
protected by Indigenous peoples. In reality, much of this publicly
available Indigenous TK were taken without the free prior and
informed consent of the aggpriate Indigenous peoples. In terms
of the Two Row Wampum, the public domain is a law from the
colonial governments® ship, shot through the bow of the
Indigenous nationsO canoes around the world.

It is time to polish the Silver Chain Covenant (threesrofwhite
beads representing respect, peace and friendship), which mea
that it is a renewal of the understanding of peacefxistence.
Accordingly, any international regime must:

culture, laws, traditions, customs and other lifeways. The

Indigenous people are said to be in their own ships, symbolizing
their culture, language, theirwa, their traditions, their customis
and their lifeways. It states that, each nation shall stay in their
own vessels, and travel the river side by side and neither npation
will try to steer the vessel of the other, or interfere or impedsg the

travel of the ther.

1) Recognize Indigenous peoples’ sovereignty over, and
rights to genetic resources;
2) Recognize the right of Indigenous peoples to own and
protect TK in perpetuity; and
3) Recognize the right of Indigenous peoples to self-
ple determination and the corresponding principle of free
) of prior and informed consent, which includes the right not
to participate in the
?heir commercialization
on of the genetic
material and TK
that they hold
sacred and
inalienable.

Continued on back page




The relevance of the UNDRIP in the CBD process:
Canada needs to uphold its legal obligations

Aurelie Arnaud, Joanne Ottere yes and Ellen Gabriel, Quebec Native Women

In a time of great concern for environmental and human rigjhts Indigenous PeoplesO Rights, the latest highest standards he

issues, Canada is playing an obstructionist role by refusin
recognize the UN Declaration on the Rights of Indigen
Peoples (UNDRIP) in generaland in particular within
discussions at the UN Conference on the Convention
Biological Diversity (CBD). This stance has been hindering
progress of negotiations on the recognition of the rightg
indigenous peoples within both the working groupaditle 8(j)
and on Access and Benelharing. Canada ratified th
Convention in 1992, and as such is obliged to respect
promote its principles by which it recognizes the rights
indigenous peoples over their traditional knowledge, innovat
and pactices, their rights to participate in bensfiaring and

their rights to free, prior and informed consent. Each of tf el

rights is however enshrined in the UN Declaration.

Although Canada had been supporting the negotiations o
UN Declaration on th Rights of Indigenous Peoples for the p

two decades, even facilitating meetings between Indigeno.

peoples organizations and States representatives. Sinc
adoption, it has however been constantly opposing every me
of the UNDRIP as the minimunstandard on the rights (
Indigenous peoples, which the vast majority of the Parties
endorsed Against any democratic principles and internation
rules, to accommodate just one Party, the UNDRIP stand
setting is being challenged in every forum rghéndigenous
rights are at stakes.

Yet, CanadaOs opposition to the UNDRIP goes agains
international obligations as well as its own constitutio
obligations and rule of law. At the international level, when
was elected as a member of the UN Hunfights Council,
Canada agreed to uphold the highest standards of Human R
During its term, Canada opposed the UN Declaration. In reld

g deen set in the UNDRIP, not to mention the jges Human

DURights Instruments to which Canada adhered to such as bot
International Covenant on Political, Civic, Economical, Social
and Cultural Rights, or the UN Declaration on Human Rights.

th,§1t the national level, in 2008, the House of Commons passed i

motion urging the government and Parliament to adopt the UN

eDeclaration. Many national courts have, as well, started to use

at'l; UN Declaration as a standard setting on Indigenous peoples
ights. At the constitutional level, as it is stated in the Section

o g of the Constitution Act of 1982, the Crown has a duty to
consult Indigenous peoples on every matter that may adversel
impact them. The Supreme Court of Canada, and severe
Subsequent court rulings, reafiirm the right of indigenous peoples
to be consul@. Consultation means that it has to be proactive
#mel accommodation must be reached through negotiations.

astgis duty leads to an obligation to respect the right of

|qg§genous peoples to free, prior and informed consent. So, ther
e . X

“@'ﬁ no valid legal argumen even at the national level, for

f anada to be resistant that this right be included in an
1!,j{\r)&emational Regime on Access and Berfgfiiring.

alThe UNDRIP is relevant to negotiations as it encompasses
avarious rights that are affected by the implementatfothe CBD.
Indigenous peoples have been reiterating their rights to the
protection of traditional knowledge and biological resources,
t\%lgich are closely linked to their way of life and should not be
r]‘,ﬁeparated from their rights that are contained in thBRIR.

Therefore it is important that UNDRIP is the basis for
discussions, so that Parties are not permitted to undermin
ghiternational negotiations that impact Indigenous peoples(
tieollective rights.

No narrowing of the definition of TK

Johanna von Braun- and Kabi

r Bavikatte (Natural Justice)

In its discussion on the questiowht is the relationship betweeh (i): OArticle 15 and 8(j) are mutually supportive. The development of

access and use of genetic resources (GR) and associated trad
knowledge (TK)?®aragraph 18 of the Technical Expert Grou
(TEG) report on K associated with GR (UNEP/CBD/WEBS/8/2)
specifically states that Article 8j is a sta@dne provision that was ng

idhal International Regime should support Article 8(j) in respecting,

pGweserving and maintaining the knowledge, innovations and practices
of indigenous and local communities and encging the equitable

t sharing of the benefits arising from the utilization of such knowledge,

subservient to Article 15 but in fact they are mutually supportive. itnovations and practices. It was further emphasized that Article 8())

emphasized that as a staidne provision Art. 8] protects all THf

indigenous people and local communities within the mandate o
CBD. This includes TK associated with GR but much more, suc|
TK associated with biological resources relevant in the contex
cosmetics or oils.

This view on Art. 8j was reinforcetly paragraph 10 of the TE(
report, which states: OIn discussing the relationship betwe
traditional knowledge and genetic resources, the history of
evolution (of biological and cultural systems) reinforces

inseparability of traditional knowledgeand genetic resourceg
Furthermore, ceevolution suggests that there is traditional knowled
which is highly specific, and traditional knowledge which is of a m
general nature as the result of -egolved, biecultural systems.

Research shows that humanosystem management and traditiomaiL
knowledge promotes biological diversity and thus genetic diversity o

The Working Group (WG) on Article 8j affirmed this interpretation
Art 8j in its sixth meeting and identified this among issues having
broadst support from experts. This was further conveyed to the
on ABS to be considered as an input into its work in further elabor
and negotiating an international regime/protocol on ABS. Thi

as a stand alone provision protects traditional knowledge relevant for
tthee conservation andustainable use of biological diversity within the
h emndate of the Convention on Biological Diversity, including
t whditional knowledge associated with genetic resources. O

In the meantime, negotiations surrounding GR in the context of the IR
5 are still unresved. For example, report of the TEG on concepts,
erierms and definitions advises Parties to work on listing out what
coonstitutes Outilization of GRO rather than debating on the definition
h&R per se. Needless to say this is in the context of the niegutiah
. the international regime above all a political question, rather than
gscientific question.

O%his emerging understanding of Outilization of GR® in context of Ar
5 for the purposes of the potential IR on ABS is on the verge of
-spilling over intoPartiesO overall understanding of TK in the context of
8j. This would increasingly narrow the scope of TK in the context of
ofABS considering that most uses of TK would link to TK associated
téth biological resources (such as essential oils, extracts tetl |

Welso seriously undermine the importance of Art. 8j in emphasizing the
atinged to respect, preserve and maintain TK, and require the free pric
5 isformed consent of IPLCs prior to any access to it irrespective of

highlighted in the document UNEP/CBD/W&BS/8/7 under pait

whether it is related to GR or BRs.
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Biopiracy in Africa
continued from front page

It also criticised the scope of the application as being Oremar,
broadO pointing out that Vernonia is used all across Afric
medicines.

On the face of it, BayerOs patent claims appearkiofieacy, the
report states. The company claims that its business is ethicd
beneficial for Africa, its Malagasy corporate collaborators pld
are sustainably harvested and that a OpremiumO over markg
is paid for the raw plant material. A OpiemO is paid in the forn
of new classrooms and school supplies for children.

The study noted also that Serdex, BayerOs French subsidial
produces the extract, is a member of the Shased Union for
Ethical BioTrade. This Union is a private outgtbwof the
UNCTAD OBioTradeO Initiative and promotes Osourcing
natural products] with respectO. When accepting Serdex
member of the Union, BioTrade identified unspecified areas
improvement. While the Union has a specialist in intellec
propety issues, it is unclear if its audit extended to analysis of]
ethics and novelty of BayerOs patent claims, which appear du
according to the report.

The study recommended that Bayer be asked to back its fair
claims with real number® what prices are paid per kilogram t
plant collectors, what is the yield in plant extract, and how m
income does the company and its corporate customers derive
sales.

On BayerOs patent applications, the report concluded that th
strong evidence theompany is patenting traditional medicin
knowledge and resources. The claims are also very broad, apj
to many species that are also found in other parts of Africa
which may also constitute biopiracy.

Another case, OPrettier Skin for the Conspis Consumer fron
Patented African CardamomO cites Mo‘t Hennessey Louis VU
LVMH (France) as the applicant claimant on OThe comprisin
an Extract of Aframomum angustifolium or Longoza PlantO.

Through its cosmetics brand Christian Dior S.A., LVMsédling

products with the seed extract such as ODior Capture Totale

Perfection Correction SerumO. The OserumO costs US $13
one ounce (28 gram) container. Marketing material states th4
OsecretO of the expensive produd. isngustifolium which is
described as Oa rare revitalizing plant grown only in Madagag
a claim that is patently not true, according to the study.

These plants have a number of food and traditional medicinal
in various parts of Africa, although it is uncleaitiis used as g
skin treatment as well. But LVMHOs patent claims are brg
written, and cover any extract from the plantOs seeds ug
cosmetics and may additionally infringe on traditional knowledd

Even though LVMH attended a recent CBD ABS Waogkiroup
meeting, the study authors were not Oable to find any inform
to indicate that LVMH has a benefit sharing agreement in plag
share the profits from is. angustifoliunproducts.O

On the study ONew Drugs from East African Cussonia Trees
applicant claimants are the Universities of Basel and Bern an
Swiss Tropical Institute. The claim is on drugs fr@ussonia
zimmermannji a tree found in Tanzania, Kenya, Ugan
Mozambique, and other countries in East and Southern Af

GABA(A) receptor and may be of use in treating a variety of
diseases, including epilepsy and mental disorders such as anxiety.
he Swiss OinventorsO concede that OKenyan researchers note

K 6 that the lant is traditionally used to treat mental illness and

P /i3t in 1964 noted its traditional use in treating epilepsyO. The
study questioned the basis of the claim that the drug is novel an
inventive. Olt appears that it would be more accurate, however, 1

| am¢ that the Swiss institutions have used their own Westerr

intgethods to confirm African traditional knowledge about the @ant

t pRicer than inventing something themsehgesvhen it already

h existed!O, the report stated.

The other cases in the report are: @Betex with Malagasy
yk}i@dj%@ity@; OLice Treatment from Afri~caC~)s Lemon Bush
OAfricaOs Marine Resources Up for GrabsO and Viral Prospecti
Looking for Vaccines in the Blood of African HuntersO.

[%e study concluded that biopiracy in Africa remainsugeh
Br@olem and Othere is little to suggest that the true owners of the:
sources have consented to the patent claims. In most cases th
even less evidence that sharing of benefits is taking place, muc
.|T|§ss equitable plans that have been negotiaféfd Africans as
PIQUS Al partnersO.
More in-depth research is recommend to confirm, challenge anc
er document misappropriation of African resources.
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[®]

udthe full report is available at:

QB /v biosafetyafrica.netfindex.html/index.php/20090810233
[PiratingAfrican-heritagethe-pillaging-continues/menid-
efd@929.html

aI[_1] OAPI - Organisation Africaine de BropriZtZ Intellectuelle (African Intellectual
ﬂ)ﬁﬂ@erty Organization), based in YaoundZ, includes Benin, Burkina Faso, Cameroo
abehtral African Republic, Congo, Cote dOlvoire, Equatorial Guinea, Gabon, Guine:
Guinea Bissau, Mali, Mauritania, Niger, SeslegChad, and TogoARIPO
African Regional Intellectual Property Organization, based in Harare, includes
Botswana, the Gambia, Ghana, Kenya, Lesotho, Malawi, Mozambique, Namibia
it@i rra Leone, Somalia, Sudan, Swaziland, Tanzania, Uganda, Zambia an
I
go

fbabwe.
Two Row Wampum
continued from page 2

MITITT
5 Thea last of these is extremely

it tAdigenous peoples oppose the entire concept of the
commercialization of genes and traditional knowledge. These

cafoples do not want to patent their genataterial or consider
their TK as a commodity to be sold/relinquished in exchange for
monetary or nommonetary benefits. They understand that these

U88Pects of their cultural heritage are not theirs to sell because the
are gifts from the Creator intended twenefit their future

AY¥nerations. Furthermore they realize that a certificate of

EeoMpliance with national law is not a real form of protection

®because their governments do not recognize their sovereignty ¢
rights.

important because many

BiVen that Canada is most immediatedgponsible for upholding

iR treaty obligations of the Two Row Wampum with the
Iroquois Confederacy, we believe that Canada must abide by th

Orule of law and ensure that Indigenous peoplesO rights are n

i tHilermined by the international regime.
[1] Information from Degiyagoh
ﬁlelwww.degiyagoh.net/guswenta_two_row.htm

Resources,

j_ 2] Sovereignty position of the Kanienkehaka (Mohawk Nation), Kahnawake
L ritory of the Haudenosaunee Six Nations Iroquois Confederacy,

Extracts are active on the human central nervous systg

M&shnawake, Kanienkehaka Mohawk Nat®ffice, 1988).






